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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8971 


ELIZA S. DUVALL, Appellant 
vs. 

MARIE HUMPHREY, Appellee 


BRIEF FOR THE APPELLANT 


Jurisdiction 

The jurisdiction of ‘this Court is invoked under Title 17, 
paragraph 101 of the District of Columbia Code (1940 Ed) 
to review the action of the District Court in this proceed¬ 
ing. The effect of the action of the court below has been 
to deprive appellant of jurisdiction over her property and 
the court’s order in this case was a final order. 

Statement of the Case 

Petition for writ de lunatico inquirendo and for appoint¬ 
ment of committee was filed July 18, 1944 (App. 1-2) by 
Appellee, a niece of Appellant, accompanied by two affi¬ 
davits of physicians (App. 3-4), the sufficiency of which, 
among other things, is challenged by this appeal. 

After report of Commission on Mental Health (App. 9- 
10), Appellant requested a hearing by the Court and Jury 
(App. 10) and the case came on for trial September 13,1944 




(App. 19), motion to quash the writ having been overruled 
(App. 20). 

Denying motion for directed verdict at close of petition¬ 
er’s case (App. 21), the case was submitted to the jury 
which returned its verdict (App. 13) on September 14, 
1944 to the effect that Appellant was of unsound mind and 
the Court (App. 13) confirmed the verdict and adjudged Ap¬ 
pellant to be of unsound mind and harmless and ordered 
that a Committee be appointed. 

Motions were filed in arrest of judgment (App. 14), for 
a new trial (App. 15), and for judgment notwithstanding 
verdict (App. 16-17), which, after argument (App. 21, 22, 
23 and 24), were overruled (App. 25). 

Statutes Involved 

Title 21 of the District of Columbia Code (1940 Ed.) pro¬ 
vides: 

“§310 (16:58). Insanity proceedings—Application for 
writ de lunatico inquirendo , and for observation. 

Any person with whom an alleged insane person may 
reside, or at whose house he may be, or the father or 
mother, husband or wife, brother or sister, or the child 
of lawful age of any such person, or the nearest relative 
or friend available, or the committee of such person, or 
an officer of any charitable institution, home or hospital 
in which such person may be, or any duly accredited of¬ 
ficer or agent of the Board of Public Welfare, or any 
officer authorized to make arrests in the District of Col¬ 
umbia who has arrested any alleged insane person un¬ 
der the provisions of sections 21-326 to 21-331, may ap¬ 
ply for a writ de lunatico inquirendo and an order of 
commitment, or either thereof, for any alleged insane 
person in the District of Columbia, by filing in the Dis¬ 
trict Court of the United States for the District of Col¬ 
umbia a verified petition therefor, containing a state¬ 
ment of the facts upon which the allegation of insanity 
is based. 

Any person believing he has, or is about to, become 
mentally ill may, upon his own written application, in 
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the discretion of the chief psychiatrist of Gallinger 
Municipal Hospital, enter Gallinger Municipal Hospital 
for observation and place himself subject to examina¬ 
tion and commitment as hereinafter provided. (Aug. 9, 
1939, 53 Stat. 1293, ch. 620, §1). [Italics supplied.] 
§311 [16:59]. Issuance of attachment — Examination. 

Upon the filing with the court of verified petition as 
provided in section 21-310, accompanied by the affi¬ 
davits of two or more responsible residents of the Dis¬ 
trict of Columbia setting forth that they believe the per¬ 
son therein named to be insane or of unsound mind, the 
length of time they have known such person, that they 
believe such person to be incapable of managing his own 
affairs, arid that such person is not fit to be at large or 
go unrestrained, and that if such person be permitted to 
remain at liberty the rights of persons and property 
will be jeopardized or the preservation of public peace 
imperiled or the commission of crime rendered prob¬ 
able, and that such person is a fit subject for treatment 
by reason of his or her mental condition, the court, or 
any judge thereof in vacation, may, in its or his discre¬ 
tion, issue an attachment for the immediate apprehen¬ 
sion and detention, for preliminary examination, of 
such person in Gallinger Municipal Hospital and, un¬ 
less found by the staff of Gallinger Municipal Hospital 
to be of sound mind, in Saint Elizabeths Hospital for 
a period not exceeding thirty days * # (Italics sup¬ 
plied.) 

* • • • * 

Any petition filed in the equity court for a writ de 
lunatico inquirendo or for an order of commitment of 
any alleged insane person, shall be referred by the court 
to the Commission for report and recommendation with¬ 
in such time as the court may designate, not exceeding 
seven days, which time may be extended by the court 
for good cause shown, and in such event the period of 
temporary commitment in Saint Elizabeths Hospital 
may be extended by the court for such additional time 
as the court shall deem necessary. The Commission 
shall examine the alleged insane person and any other 
person, including any suggested by the alleged insane 
person, his relatives, friends, or representatives, whose 
testimony may be relevant, competent, and material up¬ 
on the issue of insanity; and the Commission shall af- 
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ford opportunity for hearing to any alleged insane per¬ 
son, his relatives, friends, or representatives. * # * 

# • • • » 

If a demand is made for a jury trial, the superintend¬ 
ent of Gallinger Municipal Hospital or Saint Elizabeths 
Hospital shall see that the patient lias been given op¬ 
portunity to appear personally or by attorney at the 
hearing and assist him in communicating with his 

friends, relatives, or attorney. # * * 

• # • # • 

<$312 [1G:G0] Report to be served—Demand for jury 
trial—T rial. 

Upon the receipt of the report and recommendation 
of the commission, a copy shall be served personally 
upon the alleged insane person, his guardian ad litem, 
or his attorney, if he has one, together with notice that 
he has five days within which to demand a jury trial. 
A demand for hearing by the court, or a demand for 
jury trial for the purpose of determining the sanity or 
insanity of the alleged insane person may be made by 
the said alleged insane person or by anyone in his be¬ 
half, or a jury trial may be ordered by the court upon 
its own motion. * * *" (Italics supplied.) 

Constitutional Provision 

Art. V., Constitution of the United States provides: 

“* * * nor shall any person * * * be deprived of # # * 
liberty or property, without due process of law 

Statement of Points 

L 

The court should have granted motion to quash the writ 
because 

(a) It was not signed by the proper person as provided in 
Title 21, Section 310 of the District of Columbia Code (1940 
Ed.). 

(b) The affidavits accompanying the writ did not meet the 
requirements of the applicable statute (Title 21, Sec. 311, 
District of Columbia Code (1940 Ed.)). 



5 


H. 

The court should have sustained appellant’s motions 

(a) In arrest of judgment, 

(b) For new trial, 

(c) For judgment notwithstanding the verdict. 

III. 

The court should have granted appellant’s requested in¬ 
structions to the jury. 

IV. 

The court erred in giving instructions to the jury. 

V. 

There was no authority of law for the court’s action in 
confirming the verdict of the jury and in appointing a com¬ 
mittee for the Appellant, and in doing so appellant has been 
deprived of liberty and property without due process of 
law. 

Summary of Argument 

I. 

This petitioner was not within the class of persons author¬ 
ized to file a petition in this case. 

H. 

This action was without authority in law, not meeting the 
requirements of Title 21, Section 311 of the Statute, and 

(a) The writ should have been quashed; 

(b) A verdict should have been directed for appellant; 

(1) At the close of petitioner’s case, 

(2) At the close of the entire case, and 

(3) Motions of appellant in arrest of judgment, for 
new trial and for judgment notwithstanding ver¬ 
dict should have been granted. 
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nx 

The court should have granted Appellant’s requested in¬ 
structions; and erred in giving instructions. 

IV. 

The court should not have confirmed the verdict of the 
jury or appointed a committee, and in doing so appellant 
has been deprived of her liberty and property without due 
process of law. 


ARGUMENT 

I 

This petitioner was not w ithin the dass of persons au¬ 
thorized to file a petition in this case. 

The petitioner (App. 1) states she is a niece of the appel¬ 
lant and that appellant’s nearest relatives in the District of 
Columbia are a brother and a sister. It does not show that 
appellee was living with appellant and definitely indicates 
that she w’as not the nearest relative available as appel¬ 
lant’s brother and sister w’ere such persons. When this 
point w’as raised in the trial court (App. 20) the Court said: 

“I am in doubt about it but I think I will go ahead with 
the case.” 

The trial court, a visiting Judge from Georgia, appar¬ 
ently felt reluctant to grant appellant's motion to quash 
although notwithstanding the serious doubt he evidently 
entertained with respect to the right of the appellee to file 
this petition in view’ of the clear and unambiguous provi¬ 
sion of the statutes. In this he was in error in view 
of the situation existing in this case. 

The statute (Title 21, par. 310, District of Columbia Code 
(1940 Ed.)) authorizes the filing of a petition by: 
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“Any person with whom an alleged insane person 
may reside, or at whose house he may be, or the father 
or mother, husband or wife, brother or sister, or the 
child of lawful age of any such person, or the nearest 
relative or friend available, * * *” 

A niece is not specifically named among the relatives nor 
in this case was she the “nearest relative * * * available” 
as required by statute. 

The petition states that appellant’s brother and sister 
residing in the District of Columbia are her nearest rela¬ 
tives. They (App. 39) were in Washington, had knowledge 
of these proceedings at the time the petition was filed, and 
her sister even participated in the trial. In the face of 
these circumstances, the plain unambiguous terms of the 
statute not having been followed, the motion to quash, 
timely made, should have been granted because petitioner 
was clearly not the proper person in this case to file this 
petition. 

In construing a statute, it is the duty of the court to give 
effect, if possible, to every clause and word of the statute. 
King v. District of Columbia , 51 App. D. C. 160, 277 F. 
562. 

Unless the language of a statute is vague or ambiguous, 
or conveys a meaning that is absurd or in contradiction of 
other parts of the statute, or in contravention of the leg¬ 
islative purpose made evident by the enactment itself, 
there is no room for construction, and the meaning of its 
terms must be accepted as manifesting the legislative in¬ 
tent. Robertson v. U. S. ex rel. Baff, 52 App. D. C. 177, 
285 F. 911. 

Where plain words of statute leave no room for construc¬ 
tion, court must follow it. Leaman v. District of Columbia , 
60 App. D. C. 395, 55 F. (2d) 1020. 
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II 

This action was without authority in law, not meeting 
the requirements of Title 21, Section 311 of the Statute, 
and 

(a) The writ should have been quashed; 

(b) A verdict should have been directed for appellant; 

(1) At the close of petitioner’s case. 

(2) At the close of the entire case, and 

(3) Motions of appellant in arrest of judgment, for 
new trial and for judgmont notwithstanding 
verdict should have been granted. 

Neither the petition (App. 1-2) nor the affidavits which 
accompanied it (App. 3-4), and which were referred to 
therein, met the requirements of the statute. 

Both the affidaivt of Dr. Albert E. Marland (App. 3) 
and the affidavit of Dr. Charles W. Harnsberger (App. 4) 
are of practically the same wording. Neither of these af¬ 
fidavits (which are the only affidavits attached to the pe¬ 
tition) meet the requirements of the applicable statute 
(Title 21, sec. 311, District of Columbia Code (1940 Ed.) ). 

The following provisions of this statute were not met by 
this petition and these two affidavits: 

1. “Upon the filing with the court of a verified 
petition a-s provided in section 21-310. 

2. accompanied by the affidavits of two or more re¬ 
sponsible residents of the District of Columbia 
setting forth that they believe the person therein 
named to be insane or of unsound mind, the 
length of time they have knoum such person, 

3. that they believe such person to be incapable of 
managing his own affairs, and that such person 
is not fit to he at large or go unrestrained, 

4. and that if such person he permitted to remain 

» at liberty the rights of persons and property will 

be jeopardized or the preservation of public 
peace imperiled or the commission of crime ren¬ 
dered probable, 

5. and that such person is a fit subject for treat¬ 
ment by reason of his or her mental condi¬ 
tion. . # * *” (Italics supplied.) 
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The five provisions of the statute enumerated above not 
having been followed and the affidavits of the physicians 
not having contained the four requirements mentioned 
above, it follows that the petition in this ease, upon which 
this entire action is grounded, did not conform with the 
statute. Indeed, apparently no attempt was made to com¬ 
ply with these clear and precise requirements of the stat¬ 
ute in this case. Hence this writ should have been quashed. 

There being no common law rule permitting the action 
taken in this case, we must necessarily look to statutory 
authority therefor. This statute is clear, plain, and is 
neither vague nor ambiguous. There is no room for con¬ 
struction. These provisions are mandatory, and must be 
followed. 

Therefore, the meaning of these words in the statute 
must be accepted as manifesting the legislative intent. 
Robertson v. U. S. ex rel. Raff, 52 App. D. C. 177, 285 Fed. 
911. 

Where plain words of statute leave no room for construc¬ 
tion, court must follow it. Leaman v. District of Columbia, 
60 App. D. C. 895, 55 F. (2d) 1020. 

In the construction of statutes, the first resort, in all 
cases, is to the natural signification of the words, in the 
order of grammatical arrangement; and, if the words con¬ 
vey a definite meaning which involves no absurdity, then 
that meaning must be accepted, and the courts have no right 
to add to it or take from it. Ohio Nat. Bank v. Berlin, 26 
App. D. C. 218. 

After the petition with affidavits of two physicians was 
filed (App. 3-4), appellant w^as examined by the Commis¬ 
sion on Mental Health and that Commission (App. 5) made 
a report to the effect that they had examined her and found 
her not to be sane. 

One of the affiants whose affidavit was U9ed as a basis for 
having the writ issued in this case (App. 3) also signed 
this report of the Commission on Mental Health in his ca- 
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pacity as a member of that Commission, and found ber not 
to be sane, which was the same statement be made in the 
affidavit he filed in his capacity as a private physician when 
he examined appellant apparently at the instance of ap¬ 
pellee. 

While the statute permits the physicians serving on the 
Commission on .Mental Health to practice their profession 
during their tenure of office as members of the Commission, 
nevertheless, it is respectfully submitted that because this 
physician acted as a member of the Commission on Mental 
Health (App. 5), after he had already acted as a physician 
in private practice examining appellant and filing affida¬ 
vit which was used by appellee with her petition as a basis 
of her suit, the fact that he acted while on the Commission 
negatives and renders null and void his affidavit which 
was attached to the petition; and the motion to quash the 
petition should have been granted. 

It is respectfully submitted that the sanctioning by the 
court of the practice of physicians making affidavits which 
were used as a basis for proceedings of this nature when 
such physicians later serve on the Commission on Mental 
Health and in such capacity act in such cases, this is not 
only inimical to the orderly and impartial administration 
o: justice in the District of Columbia, but is also contrary 
to the fundamental rights of American citizens. 

The vice of sanctioning such practice is readily apparent 
in this type of proceeding where the person alleged to be 
insane is deprived of his or her liberty and property when 
the action is decided against such person. All that one 
possesses, the right to enjoy their liberty and indeed their 
property is taken away from them through the operation 
of this statute. 

Therefore, the court should exercise great care so as to 
safeguard the civil rights of these unfortunate citizens who 
must face trial under the provisions of this liberty and 
property depriving -statute. 
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For the reasons stated, it is respectfully submitted that 
inasmuch as the procedure followed here did not conform 
with the statute, the appellant’s motion to quash, timely 
made, should have been granted; and, failing that, the 
court should have corrected its error and granted appel¬ 
lant’s motion for directed verdict, timely made, at the close 
of petitioner's case, and at the close of the entire case; or, 
should have granted appellant’s motion for arrest of judg¬ 
ment and for a new trial; or failing of all these, should have 
granted appellant’s motion for judgment notwithstanding 
the verdict in this case. 


m 

The court should have granted Appellant’s requested in¬ 
structions and erred in giving instructions. 

Duvall requested instructions Nos. 1 to 5, inclusive (App. 
11-12), submitted by appellant, were proper, some follow¬ 
ed the provisions of the statute and all should have been 
granted. In refusing to grant any of these prayers or re¬ 
quested instructions (App. 39) submitted on behalf of ap¬ 
pellant; the court erred. 

The court’s instructions or charge to the jury in this 
case (App. 27-34) contained error, which error was point¬ 
ed out to the court (App. 33-34). Particularly, exception 
was taken to the following charge by the court to the jury 
(App. 29-30): v 

“Mental unsoundness, as we are talking about it 
now, does not mean that one is violently insane. It 
does not mean that one is in such mental condition that 
he or she fails to distinguish between what is right 
and what is wrong. These are not the tests. It does 
not mean, necessarily, though it may include it, that 
one is not fit to be at large or that one is not fit to go 
unrestrained about the ordinary avocations of life, 
and it does not mean that such a person, if permitted 
to remain at liberty, 'would jeopardize the rights of 
other persons, or property. It does not mean that 







such a person is a lit subject for treatment and con¬ 
finement in an institution. That is not what is meant 
by mental unsoundness. 

'“in a case of this kind one may be mentally un¬ 
sound and ail the tilings i have just mentioned may 
coexist with the mental unsoundness, but they are not 
necessarily a part of the mental unsoundness in a case 
of this kind. 

“if you believe that this lady, because of her ad¬ 
vanced age, is suffering from such mental disease, 
such as senile psychosis, or hardening of the arteries, 
which affects the tiow of blood to her brain, and as a 
result of it she is incapable of managing her affairs 
according to the way a normal person who is mentally 
sound would manage her affairs—if you believe that 
to be the case and to have been established by a pre¬ 
ponderance of the testimony in this case, it would be 
your duty to find her mentally unsound. 

“To be mentally unsound in that sense casts no re¬ 
flection upon the person so adjudged. It does not 
mean that one must be violent or suffering the normal 
diseases of life, such as infection or high temperature 
or the any like thing. One may suffer from a mental 
disease because of advanced age only if that disease 
brings about such mental disturbance as to cause the 
person to be incapable of managing her own affairs. 

“I hope that the explanation may be of some aid to 
you in determining whether Mrs. Duvall is mentally 
sound or mentally unsound. 

“A person is not mentally unsound merely because 
he may look upon things or regard things differently 
from the way you might or do look upon them and re¬ 
gard them. You remember the story of the two old 
Quakers in pioneer days: One said to the other, ‘Ev¬ 
erybody is crazy except thee and me, and sometimes 
thou are a little bit queer.* 

“One is not insane merely because he has a different 
point of view. One i9 mentally unsound when suffer¬ 
ing from some mental disease that disturbs the nor¬ 
mality to the extent that he is incapable of managing 
his affairs. That is the kind of mental unsoundness 
we are talking about in this case.” 

The court’s instructions did not conform with the pro¬ 
visions of Title 21, Sections 310-311, District of Columbia 
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Code (1940 Ed.), in that the court did not charge the mat¬ 
ters that must co-exist and are necessary to be present be¬ 
fore a verdict can be rendered in a case of this character. 
The court's charge to the .jury as quoted above nor. only 
did not conform with the essential elements contained in 
the above-mentioned statutes, but was contrary thereto as 
will be seen from a reading thereof. 

The court stressed the fact that in this type of case a 
person must be ‘‘mentally unsound”. In addition to being 
mentally unsound, under a plain reading of the statute, it 
is also imperative that before a verdict can be properly 
rendered against such person and a committee appointed 
in a proceeding such as this, such person must be— 

1. Not lit to be at large or to go unrestrained. 

2. In such condition that if such person be permitted to 
remain at liberty, the rights of persons and property will 
be jeopardized or the preservation of public peace imper¬ 
iled or the commission of crime rendered probable; 

3. Be in such condition that they are a fit subject for 
treatment by reason of his or her mental condition. 

It will be observed from a reading of the statute that all 
of these conditions must exist contemporaneously in ordci 
for a verdict of a jury in a case of this kind to conform 
with the statute. A court cannot, as the court below ap¬ 
parently did, assume that Congress made an error and used 
the word “and’’ in the statute when it intended to use the 
word “or”. That is the effect of its opinion. 

To depart from the meaning expressed by the words is to 
alter the statute, to legislate and not to interpret. (Young 
r. Regents of University, 87 Kan. 239, 124 Pac. 150, Ann. 
Cas. 1913D 701. 

Even if the true construction will be followed with harsh 
consequences (which is not true here), it cannot influence 
the courts in administering the law. The responsibility for 
the justice or wisdom of legislation rests with the legisla¬ 
ture, and it is the province of the courts to construe, not to 
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make, the laws. United States r. Detroit First Na-t. Bank, 
234 U. S. 245, 34 S. Ct. S46, 58 U. S. (L. Ed.) 1298. 

There is a marked distinction between liberal construc¬ 
tion of statutes, by which courts, from the language used, 
the subject matter, and the purposes of those framing 
them, find out their true meaning, and tire act of a court 
in ingrafting upon a law something that has been omitted, 
which the court believes ought to have been embraced. The 
former is a legitimate and recognized rule of construction, 
while the latter is judicial legislation, forbidden by the 
constitutional provisions distributing the powers of gov¬ 
ernment among three departments, the legislative, the exe¬ 
cutive and the judicial. Cluise v. Sicayne, 88 Tex. 218, 30 
S. W. 1049, 53 ASR 742. 

Therefore, irrespective of what this court feels the law 
should be, it cannot make such law, but must interpret the 
law as passed by Congress. To do otherwise would be 
legislating, which this court, of course, cannot do. 

IV 

The court should not have confirmed the verdict of the 
jury or appointed a commit tee, and in doing so appellant 
has been deprived of liberty and property without due 
process of law. 

In this case, contrary to appellant’s wishes, a committee 
was appointed by the court below (App. 18-19), who im¬ 
mediately took possession of all of appellant’s property, 
consisting at the time petition was filed herein (App. 1) 
of one unencumbered house and lot valued at $5696.00, her 
home, where she lived, assessed at $7,937, on which there 
was then a deed of trust in the amount of $754.70, besides 
personal property in the amount of $1,797.21, and six gTave 
sites valued at $450.00, a total of over $15,000.00, using 
only the assessed valuation lor her real estate (the present 
day market value of which is much greater). 
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If the action of the lower court is affirmed, appellant will 
1.0 longer be a free agent, and she may have to spend the 
few remaining years of her life as directed. For reasons 
sufficient to herself, she has not chosen to live with rela¬ 
tives. And for reasons sufficient to the court below, not¬ 
withstanding the insistence of this appellee that she be 
appointed as committee, the court below refused to appoint 
her. Even though aged and inhrm she has the right to 
enjoy her liberty and her property until that right is re¬ 
moved by due process of law. 

The foregoing facts are mentioned to show that the 
points raised in the instant case reach the most fundamen¬ 
tal structure of our American Jurisprudence and this case 
is fraught with potentialities that gravely affect many 
persons who may be confronted with a similar situation. 
This Court’s opinion here may have far reaching effect, 
not only upon this appellant, but also upon the future 
lives of many of our citizens. 

An incident occurred over eleven years ago in the court 
below which is significant should this court feel that under 
the general equity powers of the lower court it was proper 
for a fiduciary to be appointed in this case to take charge 
of appellant’s property, aside and apart from, and not¬ 
withstanding the fact that the statute was not followed. 
In equity cause No. 27336, in the court below, a petition 
was filed in October, 1933, for the appointment of a trustee 
for a person admittedly unable to take care of his affairs 
(App. 22-23). In that case Judge Letts appointed the 
Trustee and both he and Judge Adkins authorized expendi¬ 
tures of funds in the hands of the trustee on different oc¬ 
casions. However, in a routine way, when another petition 
was filed by the trustee for authority to use funds and 
presented to Judge O’Donoghue, who was asked to permit 
the use of these funds by the trustee, notwithstanding the 
action previously taken in the case by other judges and 
without any motion having been made looking toward the 
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dismissal of the complaint, Judge O'Donoghue, when he 
examined the papers in the file, summarily and properly 
decreed that all orders and decrees theretofore granted be 
vacated and that the original petition filed be finally dis¬ 
missed. This action taken in Equity Xo. 27336 was called 
to the attention of the court below (App. 23) as well as 
Judge O'Donoghue's opinion which was: 

“This proceeding brought to the attention of the 
court by the submission of a petition filed herein on 
February 9, 1934, and it appearing to the court upon 
a review of all the proceedings had herein that this 
court is without jurisdiction to entertain such a pro¬ 
ceeding, and that the orders and decrees passed here¬ 
in were improvidently granted, accordingly it is by 
the court this 28th day of February, 1934, adjudged, 
ordered, and decreed that all orders and decrees here¬ 
tofore granted herein be vacated and the original pe¬ 
tition filed herein finally dismissed.” 

This action of the court below in this other case, dis¬ 
missed several years ago, is called to the attention of this 
Court now by appellant for the reason that it is persuasive 
authority to the effect that the court below was without 
jurisdiction to take the action that was taken in the instant 
case, in the final judgment herein appealed from. 

Further, the attention of the Court is invited to the fol¬ 
lowing remarks of the Court below in the instant case (App. 
2-10) where the Court below mentions the anomalous condi¬ 
tion existing in the District of Columbia in cases of this 
character. Judge Lovett stated: 

“Since the trial I have had the privilege of reading 
a report of the Bar Association in which this subject 
is discussed, and it seems that they have a committee 
outstanding now especially charged with seeing that 
the anomalous condition is remedied by legislation.” 

It is respectfully submitted that the action taken here 
is contrary to Article V of the Constitution of the United 
States which provides: 

* * nor shall any person * * * be deprived of 
• * * liberty or property without due process of law;” 
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There can be no question but that this appellant has been 
deprived of her liberty and of her property. No right to 
appoint a committee existed at common law. The only au¬ 
thority therefor must be found in some applicable statute. 
No statute exists which authorizes the action taken here. 

It therefore follows that the action of the court below 
was without authority of law and this app^Llant has been 
deprived of her liberty and of her property without due 
process of law, contrary to the provisions of Article V of 
the Constitution of the United States. 

Conclusion 

For the reasons set forth, it is respectfully submitted 
that the action taken by the low’er court should be reversed 
and this proceeding dismissed. 

Respectfully submitted, 


WARREN E. MILLER, 
Attorney for Appellant. 
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APPENDIX 
Case No. 8971. 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 

In the Matter of: 

Eliza S. Duvall, 

White, Aged 86 Years, 

Alleged Insane Person, 

3232 Walbridge PL, N. W. 


[ Insanity No. 27,336 


Petition for Writ de Lunatico Inquirendo and 
for Appointment of Committee. 

(Filed July 18, 1944.) 

Your petitioner, MARIE HUMPHREY, respectfully rep¬ 
resents to the Court as follows: 

1. That she is a niece of ELIZA S. DUVALL and files 
this petition as such provided by Section 1 of Act of June 8, 
1938. 

2. That for more than seven (7) years said ELIZA S. 
DUVALL has been suffering with nervous disorder and 
petitioner attaches hereto the affidavits of DR. CHARLES 
W. HARNSBERGER and DR. ALBERT E. MARLAND 
and avers that she is of unsound mind and incapable of 
managing her own affairs and is in need of medical treat¬ 
ment for her mental condition. 

3. That the said ELIZA S. DUVALL has real estate con¬ 
sisting of premises 3232 Walbridge Place, N. W., unen- 




cumbered, assessed at $5G96.00, where she resides and prem¬ 
ises 3157 Adams Mill Road, X. \W, assessed at $7938.00, on 
which there is a deed of trus" in the amount of $754.70 as 
of June 15, 1944, which said trust is payable $30.00 per 
month and is rented for $85.00 per month. That the per¬ 
sonal property consists of household furnishings, account 
in Perpetual Building Association in the amount of $785.11; 
account in First Federal Savings and Loan Association in 
amount of $101*2.10; and six (6) grave sites in Cedar Hill 
Cemetery valued at $450.00. 

4. That the said ELIZA S. DUVALL has the following 
nearest relatives in the District of Columbia; EMMA HUM¬ 
PHREY, sister and THOMAS SILCOTT, brother, both 
residing at 1700 Irving Street, X. E. 

2 WHEREFORE, the premises considered, your pe¬ 

titioner prays: 

1. That the writ dt lunatlco inquirendo may issue oul 
ot this Honorable Court that the alleged insanity and uu- 
scuiidness of mind of the respondent may be inquired iiuo 
and determined. 

2. That tlie matters herein alleged be referred to the 
Commission on Mental Health, acting under the direction 
of this Court, for report and recommendations. 

3. That a committee of the person and estate of respond¬ 
ent be appointed, if necessary. 

4. And for such other and further relief as the exigen¬ 
cies of the case may require and to the Court seem just and 
proper. 

MARIE HUMPHREY. 

District of Columbia, ss: 

I, MARIE HUMPHREY, being first duly sworn, upon 
oath, deposes and says, that she has read the foregoing 
petition by her subscribed and that the matters and facts 
therein set forth of her own personal knowledge are true. 
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and those stated upon information and belief she believes 
to be true. 

MARIE HUMPHREY. 

Subscribed and sworn to before me 
this 12 day of July, 1944. 

Olive E. Fitzgerald, 

Notary Public, D. C. 

Ralph A. Cusick, 

Investment Building, 

Washington, D. C., 

Attorney for Petitioner. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


In the Matter of 
Eliza S. Duvall, 
Alleged Insane Person. 


V Insanitv No. 
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AFFIDAVIT. 


District of Columbia, ss: 

I, the undersigned Albert E. Marland a permanent resi¬ 
dent of the District of Columbia, engaged in the practice 
of medicine since the year 1919 and duly licensed to prac¬ 
tice in said District, not related by blood or marriage to the 
said Eliza S. Duvall and not connected officially or finan¬ 
cially with any mental institution, state on oath that I last 
examined Eliza S. Duvall on the 22 day of June, 1944, and 
I am of the opinion that she is of unsound mind and men¬ 
tally incompetent and is incapable mentally of handling 
her own affairs. 

ALBERT E. MARLAND. 


Subscribed and Sworn to before me this 28 day of June, 
1944. 


JOHN W. TALLESTME, 
Notary Public, D. C. 
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IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 


In the Matter of: 

Eliza S. Duvall, 
Alleged Insane Person. 


T 


L Insanity No. 


AFFIDAVIT. 

District of Columbia, ss. : 

I, the undersigned Chas. V. Harnsberc.ee, a permanent 
resident of the District of Columbia, engaged in the prac¬ 
tice of medicine since the year 1925 and duly licensed to 
practice in said District, not related by blood or marriage 
to the said Eliza S. Duvall and not connected officially or 
financially with any mental institution, state on oath that 
I last examined Eliza S. Duvall on the 16 day of June, 
1944, and I am of the opinion that she is of unsound mind 
and mentally incompetent and is incapable mentally of 
handling her own affairs. 

CHAS. W. HARNSBERGER. 

Subscribed and Sworn to before me this 6th day of July, 
1944. 

LOUIS ROSENBERG, 
Notary Public, D. C. 


PD-CMH 3 
GMH 3 

5 Order. 

Upon consideration of the petition filed in the above- 
entitled cause, it is, by the Court, this 18th day of July, 1944, 
ORDERED, That the rule to show cause why the above- 
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mentioned Eliza S. Duvall should not be adjudged to be 
insane and of unsound mind issue, and it is 
ORDERED, FURTHER, That the petition filed herein 
be referred forthwith to the Commission on Mental Health 
of the District of Columbia, according to the statute in such 
case made and provided, for examination, to report their 
findings and recommendations to this Court, on or before 
the 3rd day of August, 1944, and it is 
ORDERED, FURTHER, That Eliza S. Duvall be de¬ 
tained in Gallinger Municipal Hospital for ... .days, unless 
sooner discharged or transferred to Saint Elizabeths Hos¬ 
pital, pending the further order of this Court. 

O’DONOUGH, 

Justice. 


Lunacy No. 27,336 
Served a copy of the above order 
Petition on 
Eliza S. Duvall 
7-18-44 

M. McCOLLOM, 
Deputy U. S. Marshal. 

p-452 


Report of Commission on Mental Health and 
Order of Clerk of Court. 


6 In the Matter of: 

Eliza S. Duvall 
Alleged Insane Person 
White, age 86 

3232 Walbridge Place, N. W. 


Insanity No. 27,336. 


To the District Court of the United States 
for the District of Columbia: 


The Commission on Mental Health reports that they have 
examined Eliza S. Duvall, respondent, and find her not to 
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be sane, and recommend that the rule to show cause issue 
and the matter be set down for hearing before the Commis¬ 
sion on Mental Health and the Court set a date therefor. 

COMMISSION ON MENTAL HEALTH 

Albert E. Marland 

Irma Belk Hobart 

Thomas Gillespie Walsh 

Chairmen. 

To the Commission on Mental Health: 

The rule to show cause why the above-mentioned Eliza S. 
Duvall, should not be adjudgcM to be insane and of unsound 
mind has issued and the above-entitled cause shall be set 
for hearing before the Commission on Mental Health on 
the 17th day of August, 1944 at 10:00 A. M., provided ser¬ 
vice of notice is had in accordance with law and the Com¬ 
mission shall report its findings and recommendations to 
this Court. 

Witness, The Honorable Chief Justice of said District 
Court, this 25th day of July, A. D., 1944. 

CHARLES E. STEWART, Clerk 
By Virginia Patterson, MssC Clerk. 


Rule to Show Cause—Insanity. 

7 In the Matter of: i 

Eliza S. Duvall 
White, 56 years 
Alleged to be of 
unsound mind. 

THE PRESIDENT OF THE UNITED STATES: 

To Eliza S. Duvall, Greeting: 

YOU ARE HEREBY SUMMONED to be and appear 
before the Commission on Mental Health, acting under the 


Insanity No. 27336. 
Docket No. 53. 
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direction of this Court, on the 17th day of August, A. D. 
1944, at 10:00 o’clock A. M. at Gallingen Municipal Hospi¬ 
tal Psychiatric Department Administration Bldg., 19th and 
E Streets, S. E., to show cause why you should not be ad¬ 
judged to be of unsound mind, and why, if necessary, a 
committee of your person and your estate should not be 
appointed, as prayed in the petition tiled in the above- 
entitled cause. 

Witness, The Honorable Chief Justice of said District 
Court, this 25th day of July, A. D. 1944. 

CHARLES E. STEWART, 

Clerk. 

Bv Virginia Patterson, 

Deputy Clerk. 

.. Attorney. 

., Address. 


MARSHAL’S RETURN. 

Served copy of the above rule, notice of hearing and copy 
of petition in this cause on the above-named Eliza S. Du¬ 
vall personally. 

July 27, 1944. 

C. MICHAEL KEARNEY, 

U. S. Marshal. 

By M. McCollom, 

Deputy. 
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Report and Recommendations of Commission 
on Mental Health. 


8 In the Matter of: 

Eliza S. Duvall, 

Alleged Insane Person 
White, age 86 

3232 Walbridge Place, N. W. 


Insanity Xo. 27336. 


To the District Court of the United States for the District 
of Columbia: 

The Commission on Mental Health, acting under the 
direction t of this Court, has made an examination of the 
mental condition of Eliza S. Duvall and has inquired into 
her affairs, having conducted a hearing on the 17th day of 
August, 1944 and having examined the respondent, rela¬ 
tives, friends and witnesses upon the issue of her mental 
condition and their ability to pay the expenses of her main¬ 
tenance arnd treatment in a hospital, and reports its find¬ 
ings to be: 

1. That Eliza S. Duvall is of unsound mind, suffer¬ 
ing from Senile Psychosis, is incapable of manag¬ 
ing her own affairs, but is harmless and may be 
safelv committed to the custody of her commit- 

9 9 

tee who will arrange for her care and mainten¬ 
ance. 

2. ’That Eliza S. Duvall has resided in the District 
•of Columbia for approximately 30 years and is a 
resident thereof within the provisions of the Act 
of Congress, approved June 8, 1938, as amended. 

3. That Eliza S. Duvall is reported to own premises 
known as 3232 Walbridge Place, X. W., unencum¬ 
bered and assessed at $5,696.00; premises known 
as 3157 Adams Mill Road, X. W., assessed at $7,- 
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938 and on which there is a trust of approximate¬ 
ly $754.70, and from which she receives a monthly 
rental of Eighty-Five Dollars ($85.); $785.11 in 
the Perpetual Building Association; $1012.10 
in First Federal Savings and Loan Association; 
0 grave sites in Cedar Hill Cemeterv valued at 
$450.00, and approximately $100.00 in the Park 
Road Branch of the Riggs National Bank. 

4. Present at the hearing were: Marian S. Geiman, 
niece and her husband, James A. Geiman, 2426 
39tb St., N. W\; Emma Humphrey, sister, and 
Marie Humphrey, niece, 1700 Irving Street, N. 
9 E.; Ruby Gilmore, friend, 3232 Walbridge PL, 

N. W.; Louise Osborne, great niece, 230 Rhode 
Island Ave., N. E.; Marguerite Johnson, friend, 
243 N. Barton St., Arlington, Va.; Maxine Paint¬ 
er, friend, 3232 Walbridge PL, N. W. ; Rita King, 
friend, 1734 New Hampshire Ave., N. W.; Dr. Al¬ 
bert Marland, 1216 16th St. N. W.; Ralph A. Cu- 
sick, attorney for petitioner, Investment Bldg.; 
Ringold Hart, 815 15th St., N. W. and Harry L. 
Ryan, Jr., 815 15th St., N.W., each and all of whom 
recognize the respondent’s mental condition and 
her inability to manage her own affairs and the 
necessity for appointment of a committee to ad¬ 
minister her funds and property for her use and 
benefit. 

Wherefore, The Commission on Mental Health recom¬ 
mends to the Court as follows: 

1. That Eliza S. Duvall be adjudged and decreed to be 
of unsound mind and harmless and may be committed 
to the care and custody of her committee. 

2. That a committee be appointed to administer her 
property for her use and benefit. 
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t 


/ 

Lunacy No. 27336 
Served a copy of the above Report 
• on 

Eliza S. Duvall 8-19-44 
0. M. Kearney 
By M. M£Collom 

Deputy U. S. Marshal 

COMMISSION ON MENTAL HEALTH 
/s/ Walter Freeman 
/ s/ Robert H. Groh 
t /s/ Thomas Gillespie Walsh 

: Chairman 
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NOTICE 

To: Eliza S. Duvall 

Under; the provisions of the Act of Congress, approved 
June 8, 1938, as amended by the Act of August 9, 1939, you 
have, or any one in your behalf has, FIVE days from the 
day of service of a copy of this Report and Recommenda¬ 
tion of the Commission on Mental Health upon you, within 
which tQ demand a trial by jury or a hearing by the 
Court to determine the issue of your insanity. 


r 

10 Request for Hearing. 

Comes now Eliza S. Duvall, pursuant to the provisions 
of the Act of Congress, approved June 8, 1938, as amended 
by the Act of August 9, 1939, and requests a hearing by 
the Court and Jury to determine the issues raised by the 
petition heretofore filed herein. 

/s/ HARRY L. RYAN, JR. 
for Eliza S. Duvall, 

, 815 Fifteenth Street, N. W., 

Washington, D. C. 


t 
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This is to certify that a copy of the foregoing Request for 
Hearing was served this 24th day of August, 1944, on Ralph 
A. Cusiek, Esquire, Attorney for Petitioner, by mailing the 
same, postage prepaid, to his last known office address, In¬ 
vestment Building, Washington, D. C. 

/s/ HARRY L. RYAX, JR. 


Prayers Submitted on Behalf of Eliza S. Duvall. 

11 Duvall Requested Instruction No. 1. 

You are instructed that the statute in the District of Co¬ 
lumbia (Tit. 21 Par. 311) relating to insane persons re¬ 
quires the tiling of a verified petition accompanied by the 
affidavits of two or more responsible residents of the Dis¬ 
trict of Columbia setting forth that they believe the per¬ 
son therein named to be insane or of unsound mind, the 
length of time they have known such person that they be¬ 
lieve such person to be incapable of managing his own 
affairs, and that such person is not fit to be at large or go 
unrestrained, and that if such person be permitted to re¬ 
main at liberty the rights of persons and property will be 
jeopardized or the preservation of public peace imperiled 
or the commission of crime rendered probable, and that 
such person is a fit subject for treatment by reason of his 
or her mental condition. Unless you find the facts in this 
case bring it within this provision of law that I have just 
read to you, then your verdict must be that Eliza S. Duvall 
is sane. 


12 Duvall Requested Instruction No. 2. 

You are instructed that even though you believe from the 
evidence that the alleged insane person, Eliza S. Duvall is 
incapable of managing her owm affairs, this fact alone is in- 






t 


12 
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sufficient to justify the return of a verdict of insanity in this 
case. 

t - _ 


13 ^ Duvall Requested Instruction No. 3. 

You are instructed the law in this jurisdiction does not 
impose upon relatives other than the father, mother, hus¬ 
band, wife or adult children the legal responsibility of 
maintenance and treatment of an insane person. (Title 21, 
Par. 318;) 


14 No. 4. 

The jury is charged that the question involved in this 
case is whether Mrs. Eliza S. Duvall is sane or insane. If 
you believe from the evidence that she is sane, your ver¬ 
dict will be rendered accordingly; and if you believe from 
the evidence that she is insane, you will so return your ver¬ 
dict. 


15 Duvall Requested Instruction No. 5. 

You are instructed that the burden of proof of establish¬ 
ing that Mrs. Duvall is insane rests upon the petitioner, 
Marie Humphrey and unless you believe from the evidence 

that she has produced a preponderance of evidence that 
* 

Mrs. Duvall is insane, then your verdict must be that she is 
not insane, as in this case the burden of proof of insanity 
rests upon the person who alleges insanity. 
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Verdict of Jury and Confirmation. 


(Filed September 14, 1944.) 


16 In the Matter of 

Eliza S. Duvall, 
Alleged Insane Person. 


insanity Xo. 27336. 


On this 14th day of September, 1944, came Marie Hum¬ 
phrey, petitioner in this cause, and Eliza S. Duvall alleged 
to be insane, in proper person and by his attorney, and 

1. Jules Lafferman 7. Claude W. Yeatts 

2. John C. McIntosh 8. Charles T. Terry, Jr. 

3. Samuel E. Rav 9. Mrs. Eva D. Van Evk 

* • 

4. Mrs. Lillian D. Redman 10. Mrs. Elizabeth R. Watson 

5. Allen J. Rogers 11. Walter D. Waugh 

6. Mrs. Sylvia Rombro 12. Mrs. Lauretta J. Yurow 

a jury of good and lawful persons of this district accord¬ 
ing to the provisions of the statute made and provided, 
which jury having been duly sworn to well and truly in¬ 
quire into the allegations of the petition filed herein, after 
the case is given them in charge, upon their oath say they 
find the said Eliza S. Duval to be of unsound mind. 

Upon consideration of the above verdict, and no cause 
being shown to the contrary, it is this 14th day of Septem¬ 
ber, 1944, ordered that said verdict is confirmed and the 
said Eliza S. Duvall is adjudged and decreed to be of un¬ 
sound mind and harmless, and that a committee be ap¬ 
pointed. 

ARCHIBALD B. LOVETT, 
Justice. 
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17 Motion in Arrest of Judgment. 

* (Filed September 16, 1944.) 

Insanity Xo. 27336. 

Comes,now Eliza S. Duvall, by counsel, and moves to 
arrest the judgment herein and for grounds of this motion 
shows to the Court as follows: 


The petitioner in this cause is not within the class of 
persons authorized to file such proceeding under the pro¬ 
visions of Title 21, Section 310, of the 1940 edition of the 
District of Columbia Code for the reason that the peti¬ 
tioner in this cause is a niece of said Eliza S. Duvall and 
the record shows that the said Eliza S. Duvall has a brother 
and Siste’r residing in the District of Columbia. 

II. 

The affidavits accompanying the filing of verified peti¬ 
tion by petitioner in this cause do not conform to the re¬ 
quirements described by Title 21, Section 311, of the Dis¬ 
trict of Columbia Code, 1940 edition. 

III. 

The issue submitted to the jury in this cause was whether 
Eliza S. Duvall was of unsound mind and incapable of 
managing her own affairs. The statute applicable here 
requires in addition to the foregoing a determination of 
certain other conditions, to-wit: 

(1) That such person is not fit to be at large or go un¬ 
restrained; 
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(2) That if such person be permitted to remain at lib¬ 
erty the rights of persons and property will be jeopardized 
or the preservation of public peace imperiled or the com¬ 
mission of crime rendered probable; 

(3) That such person is a fit subject for treatment by 
reason of her mental condition. 

WARREN E. MILLER, 
Attorney for Eliza S . Duvall. 


18 Motion for New Trial. 


(Filed September 16,1944.) 


In re: 

Eliza S. Duvall. 


y Insanity No. 27336. 


Comes now Eliza S. Duvall, by counsel, and moves the 
Court to vacate and set aside the verdict herein rendered 
and grant a new trial of this cause and for grounds of this 
motion assigns the following: 


I. 

That the Court erred in its instructions to the jury, which 
errors were excepted to at the trial; and the Court erred 
in refusing to grant requested instructions submitted on 
behalf of Eliza S. Duvall numbered 1 through 5 to which 
exception was duly noted. 


n. 

That the said verdict is contrary to law. 

III. 


That the said verdict is contrary to the evidence. 




f 
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IV. 

That said verdict is contrary to the weight of the evi¬ 
dence. 

WARREN E. MILLER, 

1343 H Street, X. W., 
Washington, D. C., 

Attorney for Eliza S. Duvall. 

i _ 

POINTS AND AUTHORITIES. 

Title 21, Section 310, District of Columbia Code, 1940 
Edition. 

Title 21, Section 311, District of Columbia Code, 1940 
Edition. 

I certify that a copy of the foregoing Points and Au¬ 
thorities were by me mailed to Ralph Cusick, Attorney for 
Petitioner, Marie Humphrey, postage prepaid, this 15th 
day of September, 1944. 

WARREX E. MILLER, 
Attorney for Eliza S. Duvall. 

Motion for Judgment Notwithstanding the Verdict. 

(Filed September 16, 1944.) 

Insanity Xo. 27336. 

Comes now Eliza S. Duvall, by counsel, and moves the 
Court to grant judgment for the said Eliza S. Duvall, not¬ 
withstanding the verdict rendered herein and for grounds 
of this motion assigns the following: 

I. 

The petitioner in this cause is not within the class of 
persons authorized to file such proceeding under the pro- 
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visions of Title 21, Section 310, of tlie 1940 edition of the 
District of Columbia Code for the reason that the peti¬ 
tioner in this cause is a niece of said Eliza S. Duvall and 
the record shows that the said Eliza S. Duvall has a brother 
and sister residing in the District of Columbia. 

II. 

The affidavits accompanying the filing of verified peti¬ 
tion by petitioner in this cause do not conform to the re¬ 
quirements described by Title 21, Section 311, of the Dis¬ 
trict of Columbia Code, 1940 edition. 

III. 

The issue submitted to the jury in this cause was whether 
Eliza S. Duvall was of unsound mind and incapable of 
managing her own affairs. The statute applicable here 
requires in addition to the foregoing a determination of 
certain other conditions, to-wit: 

(1) That such person is not fit to be at large or go un¬ 
restrained ; 

(2) That if such person be permitted to remain at lib¬ 
erty the rights of persons and property will be jeopardized 
or the preservation of public peace imperiled or the com¬ 
mission of crime rendered probable; 

(3) That such person is a fit subject for treatment by 
reason of her mental condition. 

WARREN E. MILLER, 
Attorney for Eliza S. Duvall. 
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Consents to Appointment of Committee. 


In re: 

Eliza S. Duvall, 
Alleged Insane Person. 


Insanity Xo. 27-336. 
Docket Xo. 


FILED 

Sep 20 1944 

Charles E. Stewart, Clerk 


We, the undersigned relatives of the said Eliza S. Duvall, 
do hereby consent to the appointment of Marie Humphrey 
as Committee of the said Eliza S. Duvall, and further state 
that she is in all respects qualified and has in the past 
demonstrated her interest in the welfare of the said incom¬ 
petent. 


Name 

/s/ Emma Humphrey 
/ s/ Thomas Silcott 
/ s/ Marian S. Geiman 
/ s/ Elsie H. Osburn 

/%/ VoLNEY 0 SB URN 

,/s/ E. Louise Osburn 


Relationship 
Sister 
Brother 
Niece 
Niece 
Nephew 
Grand niece 


21 Order Appointing Committee. 


In re: 

Eliza S. Duvall, 
Non-compos. 


>• Lunacy No. 27,336. 


Upon consideration of the petition of Marie Humphrey, 
niece of the above named non-compos, filed herein on the 
18th day of July, 1944, and it appearing that the said non- 
compos has been given due notice by personal service of a 
copy of said petition more than ten days prior thereto, 
and it farther appearing that the said non-compos was ad- 
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judged of unsound mind on the 14th day of September, 
1944, it is by the Court, this 10th day of October, 1944, 
ADJUDGED, ORDERED and DECREED, that Xita S. 
Hinman, whose office is in the Columbian Building, Wash¬ 
ington, D. C., and who resides in the District of Columbia, 
be and she is hereby appointed committee of the person 
and estate of the said Eliza S. Duvall, upon giving an un¬ 
dertaking with surety approved by the Court in the sum 
of $3,000.00, conditioned for the faithful performance of 
the trust in her reposed. 

ARCHIBALD B. LOVETT, 
Justice. 


Excerpts from Transcript of Record. 


HOLDING A LUNACY COURT. 


23 In the Matter of 

Eijza S. Duvall, 
alleged insane person. 


f Insanity No. 27336. 


Washington, D. C. 

Wednesday, September 13, 1944. 
The above-entitled cause came on for trial before Mr. 
Justice Archibald B. Lovett and a Jury at 12:25 o’clock 


p. m. 

Appearances: 

On behalf of Marie Humphrey, Petitioner: Ralph A. 
Cusick. 

On behalf of Eliza S. Duvall: Warren E. Miller. 


A jury was empaneled and sworn to try the case. 

Mr. Miller: I wish to make a motion before we get start¬ 
ed, your Honor. 
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The Court: You may proceed. 

Mr. Miller: If your Honor please, before proceeding 
with the evidence in the case, I would like to make a 
24 motion, appearing specially for the purpose of mov¬ 
ing to quash the proceedings on the ground that this 
petition was tiled on the 18th of July by Marie Humphrey, 
and it was tiled by a niece of my client, the alleged insane 
person; and, under the provisions of Section 310, Title 21, 
of the Code, as I interpret it, she is not a proper person. 
Tae statute states: 

“Any person with whom an alleged insane person 
may reside, or at whose house he may be, or the 
father or mother, husband or wife, brother or sister, 
or the child of lawful age of any such person, or the 
nearest relative or friend available, or the commit¬ 
tee of such person, or an officer of any charitable in¬ 
stitution,” and so forth, 
may file a petition. 

The Court: What does she allege with respect to being 
the nearest relative who lives with her? 

Mr. Miller: She alleges, as a matter of fact, that she is 
not the nearest relative and does not live with her. 

The Court (after argument): I am in doubt about it, 
but I think I will go ahead with the case. 

Mr. Miller: I would like to object to the form of the 
affidavit. I suppose your Honor will rule the same way? 

The Court: Let the record show that the motion is over¬ 
ruled and exception allowed. 

Mr. Miller: In order that the record may be complete, 
my objection to the form of the affidavit is that it does not 
conform to the statute, to wit, Section 311, Title 21, of the 

District of Columbia Code. 

• • • • • 

(At the close of the petitioner’s case the following 
23 occurred): 
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Mr. Miller: If your Honor please, T wish to make 
a motion for a directed verdict, on the ground that the evi¬ 
dence is insufficient, under the statute, to warrant a verdict 
on behalf of the petitioner. 

The Court: I overrule the motion and allow you an ex¬ 
ception. 

• • • • • 

Wednesday, September 20, 1944. 

Mr. Cusiek: If your Honor please, I am going to present 
this morning an order appointing a committee in the case 
of Eliza S. Duvall. Yesterday when I returned to the office 
Mr. Miller served on me a copy of a motion that he was 
going to file. I told him I was going to present this matter 
this morning, and he said he had a matter at the same time. 
He might state the grounds of his motion. 

The Court: I will hear from Mr. Miller at this time. 

Mr. Miller: There are three motions, the first being a 
motion in arrest of judgment, and that rests upon the fact, 
first, that the party who brought the petition, namely, Marie 
Humphrey, is not the nearest available relative, and the 
statute requiring that the petitioner be the nearest relative. 

Second, that the affidavits which accompanied the peti¬ 
tion do not meet the requirements of the Code, in that they 
do not set forth the facts required by the Code, namely, the 
length of time the persons who make the petition have 
known the individual; that they believe that if such person 
is permitted to remain at liberty the rights of per- 
26 sons and property will be jeopardized, or the preser¬ 
vation of the public peace imperiled, or the commis¬ 
sion of a crime rendered probable, and that such person is 
a fit person for treatment because of his or her mental 
condition. 

Those points were raised previously before your Honor, 
but I feel that the statute is the only law permitting the 
appointment of a committee under circumstances such as 
these. The statute has not been complied with in this re¬ 
spect. 
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So much for my motion in arrest of judgment. 

I filed a motion for judgment notwithstanding the ver¬ 
dict, basing it upon the same general grounds, plus the 
fact that the jury, of course, did not find the party here to 
be insane, but that the statute only contemplates insanity, 
because the Commission on Mental Health makes a finding 
as to whether a person is sane or not. That contemplates 
insanity. There is a difference, I submit, between insanity 
and being incapable of handling one’s affairs. 

The third motion that I file is a motion for a new trial, 
based on the fact that the verdict is contrary to the law, 
and on the ground of your Honor’s instructions, which fol¬ 
lowed the theory of the case, that the court had inherent 
jurisdiction in its own behalf. That is because of the gen¬ 
eral equity powers to submit the matter in the manner in 
which it was submitted to the jury. I feel that it practi¬ 
cally amounted to a directed verdict, under the theory of 
the case upon which it was submitted, whereas, if the law 
had been followed as we feel it should be, that is, had the 
jury’ been instructed on the statute, which I believe is the 
proper thing, I doubt seriously that there could have 
27 been such a verdict as there was, because these other 
elements would have had to enter into it. 

I feel that for those reasons the verdict should be set 
aside and a new trial granted. 

Here is an interesting thing that I have discovered since 
the trial. In Equity Cause 27336 there -was a petition un¬ 
der similar circumstances for the appointment of a trustee. 
The person was unable to take care of his affairs. That 
was October 17, 1933. There was an order appointing a 
trustee. « On November 12— 

Mr. Cusick: May I interrupt counsel? I think your 
Honor could save some time, since that case was not 
brought under the Lunacy statute. 

Mr. Miller: No and this case is not, either. That is the 
point. If this case were under the Lunacy statute there 
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is no question but what a new trial should be granted and 
the whole thing should be set aside, because the statute 
was not followed. The case was tried upon the general 
equity powers which your Honor feels apply. That is what 
happened. It is either under the statute or it is not. This 
case did not follow the statute adequately, because all these 
things that the statute requires did not take place. 

I wonder if I can send for that case, your Honor? 

The Court: If there is any argument we can get the case. 

Mr. Miller: This was brought to the attention of the 
court in November, 1933. I believe Judge Letts signed the 
order appointing the trustee. After that the matter came 
back, as 1 recall, to Judge Letts and to Judge Adkins of 
this court for authorization of the use of funds under 
2S the trusteeship. Then in February it was presented 
to Mr. Justice O’Donoghue who was asked to permit 
the use of these funds for certain specific purposes follow¬ 
ing the situation that existed before the other two judges. 
This is what Judge O’Donoghue said in his opinion: 

“This proceeding brought to the attention of the 
court by the submission of a petition filed herein on 
February 9,1934, and it appearing to the court upon 
a review of all the proceedings had herein that this 
court is without jurisdiction to entertain such a pro¬ 
ceeding, and that the orders and decrees passed here¬ 
in were improvidently granted, accordingly it is by 
the court this 28th day of February, 1934, adjudged, 
ordered, and decreed that all orders and decrees 
heretofore granted herein be vacated and the orig¬ 
inal petition filed herein finally dismissed.” 

So the court was without authority, though two other 
judges of the court had previously appointed a trustee and 
had also authorized the expenditure of funds. But Mr. Jus¬ 
tice O’Donoghue said that the court was without jurisdic¬ 
tion—everything that has been done previously is wrong, 
and the petition is summarily dismissed. 
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I have a memorandum of it that I would like to pass up 
to your Honor and give opposing counsel a copy. It is a 
memorandum of notes taken from the case. 

I submit that under those circumstances the court, in its 
broad equity power, does not have authority to take this 
action, and I feel that under the circumstances the statute 
not having been complied with, clearly there is no 
29 authority in this jurisdiction for the action taken. 

1 hope I have made myself clear, your Honor. 

The Court: As I understand your motion, very largely 
the same questions which were discussed on the trial are 
presented. You are really appealing from “Phillip drunk 
to Phillip sober." The view that I take of the matter is that 
the proceeding was under the statute. 

Since the trial I have had the privilege of reading a re¬ 
port of the Bar Association in which this subject is dis¬ 
cussed, and it seems that they have a committee outstanding 
now especially charged with seeing that the anomalous 
condition is remedied by legislation. In the committee re¬ 
port they pointed out the anomaly of having a person ad¬ 
judged a lunatic or found of unsound mind when he is mere¬ 
ly suffering from the infirmities of old age. l r et, in the 
committee’s view, and apparently in view of your District 
(’ode, that is the only way it can be done. 

So it seems to me that the proceeding was under the 
statute; and there is a provision in the statute for finding 
a person of unsound mind without committing him to an in¬ 
stitution. An unsound mind does not mean necessarily that 
they need treatment at all. I think the proceeding under 
the statute was all right. There was not a literal compliance 
with the statute as to the affidavits. I do not think there is 
any injustice because of failure to have affidavits filed as 
the statute provides. 

Lastly, about the nearest relative, I think that provision 
was probably intended to apply to the typical lunacy case, 



25 


where a person should not be deprived of his liberty 

30 through confinement in an institution without an 
opportunity to be heard. I do not believe that would 

apply to this kind of a proceeding, in view of the fact that 
even a friend, not a relative at all, can bring a proceeding. 
If a friend can bring a proceeding, I do not see why a per¬ 
son who is not the nearest relative cannot bring a -pro¬ 
ceeding. 

The motions are overruled. 

Mr. Cusick: I have here an order appointing the com¬ 
mittee. 

The Court: You are reserving, of course, all your rights. 
Mr. Miller: If your Honor please, I would like to have 
Mrs. Duvall testify to your Honor with reference to the 
order that was just presented to your Honor by Mr. Cusick 
for the appointment of a guardian. We feel that your 
Honor should know her position. She is admittedly not 
insane, and she has a lady who has lived in this house for a 
number of years, and I feel that it would be helpful to your 
Honor in making a decision as to whom to appoint, to hear 
some testimony from her. 

The Court: Why would it not be better to appoint some 
disinterested person? 

Mr. Cusick: The section of the Code says that your 
Honor should consider the relatives. Every one of the 
relatives have selected Miss Humphrey, and if it were not 
for Miss Humphrey— 

The Court: Does the statute say that the court must 
appoint a relative? 

Mr. Cusick: No, sir, it does not; but in this case, were 
it not for Miss Humphrey—of course action must be taken 
now to set aside the deed and also to take care of 

31 other actions in the matter. 

The Court: Why cannot this person do all of 


that? 




Mr. Cusick: Because there should be someone to look 
after the lady and, as was brought out at the trial, Miss 
Humphrey is now taking care of Mrs. Duvall’s brother and 
sister in her home, and it is a very close family. She has 
taken care of them up until this Miss Gilmore came in who, 
I think, is decidedly a schemer, and looked after her and 
intended to look after her— 

The Court: I understand all that; but we have got this 
old lady’s peace of mind and happiness to consider. 

The compensation of the committee may be very small; 
I suspect it will be. 

Mr. Cusick: She could serve without compensation. 

The Court: Why can you not find some disinterested per¬ 
son? 'Why cannot you gentlemen get together and agree on 
some member of the bar or some mutual friend of this lady, 
so that both sides could meet with this elderly lady without 
any feeling? 

Mr. Cusick: Your Honor, we do not have two sides here. 
We have here counsel who really represents Miss Gilmore; 
he does not represent Mrs. Duvall. 

The Court: Mrs. Duvall is apparently very fond of Miss 
Gilmore. Why should she not have her here? 

Mr. Cusick: If your Honor took the jury’s advice—of 
course your Honor has to confirm their verdict—I would be 
glad and willing to accept whatever advice they may give 
to your Honor. They heard all the evidence in the case, 
and I am sure that they would have twelve unanimous 
32 minds concerning the selection which all the relatives 
have made in this case. They are the ones interested 
in this lady; they are the brothers and sisters and nieces 
and nephews. Who else would have more of an interest than 
they? 

The Court: I think I would want to consider this a little 
further. 

Mr. Miller: Would your Honor like to hear, perhaps in 
your Honor’s chambers, Mrs. Duvall’s testimonv? 
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The Court: I may do that and save some time in the 
court room. I will get in touch with you later. 

Mr. Miller: Thank you, your Honor. 

(Whereupon, at 10:30 o’clock a. m., the hearing was con¬ 
cluded.) 

I certify that the foregoing is a correct transcript of the 
proceedings set forth above. 

WARREN E. MILLER, 
Attorney for Eliza S. Duvall. 


35 Charge to the Jury. 

The Court (Lovett, J.): Ladies and gentlemen of the 
jury, the issue which you are to settle by your verdict is a 
verv easv one to state, but vou will find it more difficult to 
settle unless vou clearly understand the nature of these 
proceedings and what the issue is. 

The simple issue is the matter of mental soundness or 
mental unsoundness of Mrs. Duvall, an elderly lady whom 
you have seen in Court and whom you have heard testify. 

When you reach your verdict your foreman, of your se¬ 
lection, will orally announce whether you find her mentally 
sound or mentally unsound. 

The case comes about in this way. Marie Humphrey, a 
niece of Mrs. Duvall, brought a proceeding in this Court 
alleging that an aunt of advanced age is suffering from 
nervous disorders which render her incapable of managing 
her own affairs, and that there should be a judicial inquiry 
into her mental competency. Under proper order of the 
Court the matter was referred to the Commission on Men¬ 
tal Health, set up in this District, for examining into the 
matter and making a report to the Court in the nature of 
an advisory report, something on the order of a recommen- 










elation as to whether the person is mentally sound or un¬ 
sound. It is not binding on you or on the Court. If that 
board or commission finds, after notice and hearing, that 
in its opinion the person complained against is mentally 
unsound, that person has a right to a hearing in this 
36 Court before a jury; and that is why you are here, to 
determine that issue. 

The case having been brought by the niece, Miss Hum¬ 
phrey, she being what we call the petitioner, the burden of 
proof is upon her to establish, by a preponderance of the 
evidence and to your mental satisfaction, the material alle¬ 
gations of her petition, which I have already summarized, 
namely, that her aunt is suffering from some mental disease 
which renders her incompetent to manage her own affairs. 
That must be established by a preponderance of the testi¬ 
mony. 

By preponderance of the testimony is meant the weight 
of the testimony, which, while it may not be sufficient to 
free vour mind of all doubt, or beyond a reasonable doubt, 
it is nevertheless sufficient i;o incline your mind as reason¬ 
able and impartial jurors to one side or the other. Mathe¬ 
matical certainty, however, cannot be expected in a legal 
investigation; moral and reasonable certainty is all that is 
required. 

If you believe by a preponderance of the testimony that 
Mrs. Duvall is shown to be mentally unsound, in the sense 
that I shall use those words and define them to you; if you 
believe that has been established to your satisfaction by a 
preponderance of the evidence, it will be your duty to find 
her mentally unsound. 

If, on the contrary, you are not so satisfied by a prepon¬ 
derance of the evidence, if you believe that the testimony 
preponderates the other wav and establishes her mental 
soundness, or that the testimony, in your opinion, is evenly 
balanced, and does not preponderate either one w f av or the 
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other, then it would be your duty to find her mentally sound. 

Mental unsoundness, as we are talking about it 
.37 now, does not mean that one is violently insane. It 
does not mean that one is criminally inclined. It does 
not mean that one is in such mental condition that he or she 
fails to distinguish between what is right and what is wrong. 
Those are not the tests. It does not mean, necessarily, 
though it may include it, that one is not fit to be at large 
or that one is not fit to go unrestrained about the ordinary 
avocations of life, and it does not mean that such a person, 
if permitted to remain at liberty, would jeopardize the 
rights of other persons, or property. It does not mean that 
the public peace will be jeopardized or might not be preserv¬ 
ed or might be imperiled. It does not mean that such a 
person is a fit subject for treatment and confinement in an 
institution. That is not what is meant by mental unsound¬ 
ness. 

In a case of this kind one may be mentally unsound and 
all the things I have just mentioned may coexist with the 
mental unsoundness, but they are not necessarily a part of 
the mental unsoundness in a case of this kind. 

If vou believe that this ladv, because of her advanced 
age, is suffering from such mental disease, such as senile 
psychosis, or hardening of the arteries, which affects the 
flow of blood to her brain, and as a result of it she is in¬ 
capable of managing her affairs according to the way a 
normal person who is mentally sound would manage her 
affairs—if you believe that to be the case and to have been 
established by a preponderance of the testimony in this 
case, it would be your duty to find her mentally unsound. 

To be mentally unsound in that sense casts no re- 
38 flection upon the person so adjudged. It does not 
mean that one must be violent or suffering the nor¬ 
mal diseases of life, such as infection or high temperature 
or the any like thing. One may suffer from a mental dis- 
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ease because of advanced age only if that' disease brings 
about such mental disturbance as to cause the person to 
be incapable of managing her own affairs. 

I hope that the explanation may be of some aid to you in 
determining whether Mrs. Duvall is mentally sound or men¬ 
tally unsound. 

A person is not mentally unsound merely because he may 
look upon things or regard things differently from the way 
you might or do look upon them and regard them. You re¬ 
member the story of the two old Quakers in pioneer days: 
One said to the other, “Everybody is crazy except thee 
and me, and sometimes thou art a little bit queer.” 

One is not insane merely because he has a different point 
of view. One is mentally unsound when suffering from 
some mental disease that disturbs the normality to the ex¬ 
tent that he is incapable of managing his affairs. That is 
the kind of mental unsoundness we are talking about in 
this case. 

You have heard a great deal of evidence in the last two 
days. I doubt very much if it would be of any help to you 
if I tried to recall or restate at length that testimony. 

There are two opposing theories in this case, as you have 
alreadv discovered. One of the familv has testified, along 
with others, that she has reached an advanced age in life 
and is suffering from such mental disturbance that she re¬ 
members practically nothing; that she does not remember 
her friends; that she is incapable of doing a simple 
39 sum in arithmetic, or making change when making 
a purchase; that therefore she needs the aid of the 
Court through the appoin:ment of a committee that will 
look after her business affairs and see that she is not taken 
advantage of by anyone, who will see that her physical 
needs are properly cared for, so that if she is ill she will 
have medical attention; if she needs to go to the hospital 
she will be sent there, and that her estate will not be dissi¬ 
pated and that she will be properly looked after by this 
committee. 
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It is said that that restrains her of her liberty somewhat, 
because she would be in the custody of such a committee, 
so to speak, or in constructive custody at least. Such a 
committee could engage a companion for her, a maid for 
her, someone to be in the house and be of assistance to her 
or do whatever is necessary under the circumstances. But 
it does not follow that such a committee would unreason¬ 
ably restrain her of her liberty and shut her up in an insti¬ 
tution or keep her always at home or deny her privileges 
that a person of her age and experience should have. She 
would be restrained to some extent, because the committee 
would judge primarily whether she should do this or that, 
go here or go yonder. Such a committee, however, would 
at all times be subject to the jurisdiction of the Court, and 
if they abuse those rights and privileges they can be re¬ 
moved or disciplined or another committee appointed in 
their place. 

That is what certain members of the family have said to 
you, in effect, ought to be done. 

On the other hand, it is said that she is contented with 
her present arrangement; that she has found a young 
woman who lives in her home, to whom she is devoted 
40 and who has been very kind to her and waits upon 
her and looks after her physical needs and manages 
her business affairs; that she has given her one or more 
powers of attorney. True, she has been given a deed to 
one of the houses she owns with the privilege of living 
there as long as she lives. This young woman has entered 
into a contract in writing whereby she agrees to remain 
with her in the home as long as she is living. 

That deed and that agreement are not for you to pass 
upon insofar as their validity is concerned. You are not 
concerned with that deed and that agreement. They will 
have to be determined in some other proceeding, not in this 
one. Thev are received in evidence, to be considered bv vou 
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Duly as an aid in determining whether or not you consider 
Mrs. Duvall to be of sound or unsound mind. You have a 
right to consider them. You have a right to ask yourselves 
the question in your jury room whether or not a normal 
person or a person of sound mind, a person suffering from 
no mental disease, would likely have executed such a deed 
and made such an agreement under the circumstances 
shown in this case. You may consider them for that pur¬ 
pose and that purpose alone, but not to pass upon their 
validity. 

You are the exclusive judges of the facts in this case. 
1'ou pass on the weight of the testimony, the credibility of 
the witnesses. You believe those witnesses who you think 
are entitled to belief. If there is conflict in the testimony 
that you cannot reconcile without imputing perjury to any 
witness, or if you find that the testimony is so conflicting 
that you cannot reconcile it, then of course you believe that 
witness or those witnesses or that part that you 
41 think best entitled to belief. 

In passing on the credibility of the witnesses you 
may consider their manner or demeanor on the witness 
stand, their means and opportunity of knowing the facts 
about which they testified, the reasonableness or unreason¬ 
ableness of their testimony, their interest or want of in¬ 
terest in the result of this trial, their relationships to the 
facts which exist and have been showm, and any other fact 
that has a bearing on the trial w T hich you think affects their 
credibility as witnesses in the case. After all, it is-for you 
to determine, and you alone, what the facts are. The law 
you must accept from the Court; and by applying the law 
to the statutes in the case as you find them to be, you thus 
arrive at your verdict. 

If you conclude that it has been established by a prepon¬ 
derance of the evidence that Mrs. Duvall is mentally un¬ 
sound, your foreman will so announce when you have reach- 
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ed a verdict. Likewise, if you find to the contrary, that she 
is mentally sound, he will make that announcement. 

Are there any exceptions to the charge? Does either side 
wish the jury to retire while exceptions are made? 

Mr. Miller: I believe so, if your Honor please. 

The Court: You would like to make exceptions? 

Mr. Miller: Yes, your Honor. 

The Court: Take the jury out. Do not begin considera¬ 
tion of your verdict until you have finally retired. 

(The jury withdrew from the courtroom.) 

Mr. Miller: If your Honor please, for the record I would 
like to take an exception to the fact that your Honor did not 
grant Duvall requests for instructions Xos. 1 through 
42 5 as submitted to your Honor. Further, all of that 

portion of your Honor’s charge that is in conflict 
with those instructions, specifically the following portions 
of your Honor’s charge: that portion in which your Honor 
stated that mental unsoundness, with respect to the issue 
here, was not those things that your Honor mentioned. To 
save time I will not repeat them all. They are in Title 21, 
Paragraph 311, of the District of Columbia Code. 

And, further, the following portion of your Honor’s 
charge: 

“Mental unsoundness that we are talking about now does 
not mean that one is violently insane; it does not mean that 
one is criminally insane; it does not mean that one is of such 
mental condition that he or she fails to distinguish between 
what is right and what is wrong,” and so forth. 

And then your Honor goes on and says what is meant by 
insanity; and that is the portion that I wish to object to: 

“If you believe that this lady suffers from such mental 
disease as senile psychosis or hardening of the arteries 
which affects the flow of the blood to her brain, as a result of 
which she is incapable of managing her affairs according to 
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the way a normal person, who is mentally sound, would 
manage their affairs.” 

All that portion of your Honor’s charge, from there on 
down. 

The Court: All down to the next period? 

Mr. Miller: Down to and including that part which 
leads: 

“A person is not mentally unsound merely because they 
look upon things or regard things differently from the way 
you would look upon them.” 

. All that is between those two points, for the rea- 
43 sons I have previously stated. 

The Court: Let the record show exceptions allow¬ 
ed. 

Bring the jury to the door. 

Is it customary for pleadings to go to the jury? 

Mr. Cusick: If counsel consents to it. 

The Court: Is there any objection? 

Mr. Cusick: I have no objection. 

(The jury re-enter the courtroom.) 

The Court: Members of the jury, you may retire now 
and consider of your verdict. 

Mr. Miller: There are some things in here that I would 
object to, your Honor. 

The Court: Very well. 

(Whereupon, at 3:05 o’clock p. m., the jury retired to 
consider of their verdict.) 

I certify that the foregoing is a correct transcript of the 
proceedings set forth above. 

WARREN E. MILLER, 

1343 H Street, N. W. 
Washington, D. C., 

Attorney for Eliza S. Duvall . 
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Notice of Appeal. 


44 In Re: 

Eliza S. Duvall. 


Insanity No. 27336. 


Notice is hereby given this 13th day of December. 1944, 
that Eliza IS. Duvall hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 14th day of Sep¬ 
tember, 1944 in favor of petitioner, Marie Humphrey, 
against said Eliza S. Duvall confirming verdict of the jury 
and adjudging Eliza S. Duvall to be of unsound mind and 
harmless and decreeing that a committee be appointed; and 
from order appointing a committee. 

WAUDEN E. MILLER, 
Attorney for Eliza S. Duvall , 
Washington, D. C. 

Copy to: 

Ralph Cusick, Esq., 

Investment Building, 

Washington, D. C., 

Attorney for Marie Humphrey, Petitioner. 

Richard B. Keech, 

Corporation Counsel , 

District Building, 

14th and Pennsylvania Ave., N. W. 

Washington, D. C. 


46 Order for Deposit of $50.00 in Lieu of Cost 

Bond on Appeal. 

Upon consideration of motion filed on behalf of Eliza S. 
Duvall to set amount of deposit required in lieu of cost 
bond on appeal and to authorize and direct Nita S. Hin- 
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roan, Committee of Eliza S. Duvall, to deposit such sum 
with this Court from funds on hand, it is by the Court this 
22d day of January, 1945, 

ORDERED that the amount of deposit in lieu of cost 
bond on appeal in this cause be, and the same hereby is 
fixed at Fifty Dollars ($50.00), and Xita S. Hinman, Com¬ 
mittee of Eliza S. Duvall, is hereby authorized and direct¬ 
ed to immediately deposit such sum with this Court from 
funds on hand. 

MATHEW F. MAGUIRE, 
Justice. 

Approved as to form; Ralph A. Cusick, Attorney for Pe¬ 
titioner and Committee. 


Docket Entry. 

1945 Feby. 1 Deposit by Xita S. Hinman, Com. for Ap¬ 
peal bond, $50.00. 


1 
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Order. 


51 UNITED STATES COURT OF APPEALS 
For the District of Columbia. 

No. 8971. 

APRIL TERM, 1945. 


Eliza S. Duvall, 

vs. 

Marie Humphrey, 


Appellant, 


Insanity No. 27336. 


Appellee . 


On consideration of appellant’s motion for extension of 
time within which to file complete record on appeal in 
the above-entitled cause, it is 

ORDERED by the Court that the time for filing com¬ 
plete record herein be, and it is hereby, extended to and 
including May 12, 1945. 

Per. Curiam. 

Dated April 13, 1945. 

United States Court of Appeals for the District of Co¬ 
lumbia. 

Filed Apr. 13,1945. 


Clerk. 


52 Points on Appeal. 

Comes now appellant and designates the following points 
on appeal: 

1. A niece is not within the class of persons authorized 
to file petition in this cause under the provisions of Title 
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21, Section 310, of the 1940 Edition of the District of 
Columbia Code, and was not the nearest relative available, 
find hence this proceeding should have been dismissed. 

2. The affidavits which accompanied the petition did not 
conform with the statutory requirements of Title 21, Sec.;, 
tion 311 of the 1940 Edition of the District of Columbia 
Code, and this being a statutory proceeding, and the sta¬ 
tute not having been followed, Eliza S. Duvall was not 
legally adjudged of unsound mind, and hence this pro¬ 
ceeding should have been dismissed. 

3. The order of the court dated September 14, 1044 con¬ 
firming verdict of the jury and decreeing Eliza S. Duvall 
to be of unsound mind and directing the appointment of a 
committee was without authority of law, and therefor was 
void and of no effect. 

4. The court erred in not dismissing the complaint (a) 
prior to introduction of evidence, (b) at the conclusion of 
the plaintiff’s case, and (c) also erred in not setting aside 
the verdict. 

5. The court erred in refusing to grant the prayers 
submitted on behalf of Eliza S. Duvall. 

/s/ WARREN E. MILDER, 
Attorney for Eliza S. Duvall. 

Service of a copy of the foregoing points on appeal ac¬ 
knowledged this 12th day o:: March, 1945. 

/s/ RALPH -CUSICK, 
Investment Building, 
Attorney for Petitioner. 


53 Stipulation of Proceedings in the District Court. 

In order to shorten the record in this case and save ex¬ 
pense, it is stipulated by and between Warren E. Miller, 
Attorney for Eliza S. Duvall, and Ralph A. Cusick, At¬ 
torney for Marie Humphrey, Plaintiff herein, as follows: 
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1. The Court refused to grant any of the prayers as 
submitted on behalf of Eliza S. Duvall. 

2. Eliza S. Duvall’s brother, age 81 years, and sister, 
age 84 years, were in Washington and had knowledge of 
these proceedings at the time the petition was tiled and at 
the time of trial, her sister testifying at the trial. 

Dated this 12th day of April, 1945. 

WARREN E. MILLER, 

Attorney for Eliza S. Duvall . 


RALPH A. CUSICK, 

Investment Building, 
Washington, D. C., 

Attorney for Marie Humphrey, 
Complainant. 


Stipulation of Record on Appeal. 


In Re: 

Eliza S. Duvall. 


Insanity No. 27,336. 


It is stipulated by and between Warren E. Miller, at¬ 
torney for Eliza S. Duvall, and Ralph A. Cusick, attorney 
for Marie Humphrey, petitioner herein, that the following 
portions of the record in the above entitled cause are here¬ 
by designated as the record on appeal in this cause: 

1. Petition for Writ de Lncnatico Inquirendo and for 
Appointment of Committee, filed July 18, 1944, with Affi¬ 
davits of Drs. Albert E. Marland, executed June 28, 1944, 
and Charles W. Harnsberger, executed July 6, 1944. 

2. Order, filed July 18, 1944. 

3. Report of Drs. A. E. Marland and Irma Belk Hobart 
and Thomas Gillespie Walsh, of Commission on Mental 
Health, and Order of Clerk of Court to Commission on 
Mental Health, filed July 25, 1944. 
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4. Rule to Show Cause, issued July 25, 1944. 

5. Report of Commission on Mental Health, filed Aug. 
17, 1944. 

6. Request for Hearing, filed August 24, 1944. 

7. Requested Instructions to Jury on behalf of Eliza S. 
Duvall, numbered 1 to 5, inclusive. 

8. Verdict of Jury and Confirmation Thereof, filed Sep¬ 
tember 14, 1944. 

9. Motion in Arrest of Judgment, filed September 16, 
1944. 

10. Motion for New Trial, filed September 16,1944. 

11. Motion for Judgment Notwithstanding the Verdict, 
filed September 16,1944. 

12. Consents to Appointment of Marie Humphrey as 
Committee, filed September 20, 1944. 

55 13. Order Appointing Committee, filed October 

10, 1944. 

14. Excerpts from Transcript of Record filed herewith, 
showing points of law raised at trial and Court’s charge to 
Jury. 

15. Notice of Appeal, tiled December 13, 1944. 

16. Order of Court Authorizing the Deposit of Fifty 
Dollars in lieu of Appeal Bond. 

17. Docket entry showing deposit of $50.00. 

18. Statement of Points on Appeal. 

19. Stipulation of Proceedings in the District Court filed 
April 12th, 1945, together with 

20. This stipulation of Record on Appeal. 

WARREN E. MILLER, 
Washington, D. C., 

Attorney for Eliza S. Duvall. 

RALPH A. CUSICK, 

Investment Building, 

Washington, D. C., 

Attorney for Marie Humphrey. 
Complainant. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8971. 

Eliza S. Duvall. Appellant , 

v. 

Marie Humphrey, Appellee. 


BRIEF FOR THE APPELLEE. 


Appeal from the District Court of the United States for the 

District of Columbia. 


STATEMENT OF THE CASE. 

Appellee, niece of appellant, filed on July 18, 1944, a peti¬ 
tion for Writ De Lunatico Inquirendo and for appointment 
of Committee for a ppellant who at that time wa s 86 y ears 
of age. In said petition the allegation was mad<T that tne 
appellant was of unsound mind and incapable of managing 
her own affairs. Attached to the petition were affidavits of 
two physicians, both of which stated the appellant was of 
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unsound mind and mentally incompetent of handling her 
own affairs (Appellant’s App. 1, 2, 3). 

The petition was duly referred to the Commission on 
MentalAiealth which body fully complied ■with the statute 
and made its report (Appellant’s App. 5, 6) and the appel¬ 
lant received due notice of h earing to be held and for her to 
show cause why she should not be adjudged of unsound 
mind (Appellant App. 6, 7). 

The hearing was held pursuant to notice served on appel¬ 
lant and at said hearing the members of the Commission on 
Mental Health consisted of Thomas Gillespie Walsh, Chair- 
nan, Dr. Walter Freeman and Dr. Robert H. Groh, who 
made a report and recommendation that the appellant he 
adjudged and decreed to be of unsound mind and ha rmless, 
and may be committed to the care and custody ot' her coiii- 
mittee and further that a committee be appointed to admin¬ 
ister her property for her use and benefit. The report in¬ 
cluded other pertinent matters including a list of those pres¬ 
ent at the hearing (Appellant’s App. 8, 9, 10). 

A request for a hearing by the Court and Jury to deter¬ 
mine the issues of the petition was filed (Appellant's App. 
10) and thereafter the matter duly came on for hearing, at 
which the appellant was represented by counsel (Appel¬ 
lants App. 10). Technical objections as to the niece bring¬ 
ing: the proceedings and the form of the affidavit of the 
physicians attached to the petition were made and over¬ 
ruled (Appellant’s App. 19, 20). A motion for directed 
verdict on ground of insufficiency of evidence was made on 
conclusion of the case which was promptly overruled (Ap¬ 
pellant’s App. 21). 

The Court gave a full charge to the jury covering the is¬ 
sues (Appellant’s App. 27 to 34) and the jury after consid¬ 
eration of the case returned a verdict that the appellant was 
of unsound mind which verdict was confirmed by the Court 
(Appellant’s App. 13). The Court appointed a disinter¬ 
ested member of the Bar as Committee after due notice as 
required by law (Appellant’s App. 18,19). 
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SUMMARY OF ARGUMENT. 

I. 

The appellee was properly held to be within the statute to 
file the petition for an inquisition as to the mental condi¬ 
tion of appellant and furthermore the Court is more con¬ 
cerned with what is for the best interests and welfare of the 
alleged incompetent. 

II. 

Tlie action of the lower Court was proper in accordance 
with the statute involved and the Court properly overruled 
the motions for directed verdicts and in arrest of judgment 
and notwithstanding the judgment, because the questions 
raised by said motions were without merit. 

III. 

The Court did not err in denying appellant’s requested 
instructions and its instructions to the jury fully covered 
the issues involved. 


IV. 

The action of the Court in confirming the verdict of the 
jury and in appointing a committee was proper under the 
facts and record in the case and no constitutional rights of 
appellant were denied and in fact the action was for the pro¬ 
tection of the appellant. 

ARGUMENT. 

I. 

The appellee was properly held to be within the statute 
to file the petition. 

It is not urged in this appeal by counsel for appellant that 
she is now of sound mind, nor is the adm ission of evidence 
questionecCbut the complaint is made tfiat the proceedings 




are void because no t filed by the 81 year old brot her or the 
84 vea r old sister of appellant. Both of the l atter reside 
wi th ti|f pien c^who instituted the proceedings (Appellant’s 
App. 2) and were pre^ eiiTlirTBF~fnaTan(I~one of whom tes- 
t ified (A ppellant’s App. 39) and further joined with a ll tntT 
other relatives in r equestin g the appoi ntment of the coni- 
mittee (Appellant’s App. 18). 

In what respect can it be said that any rights of appel¬ 
lant have been prejudiced or that the appellee was to be 
eliminated in such a situation when the statute (Title 21, 
Par. 310, District of Columbia Code (1940 Ed.)) permits 
even a friend to commence an inquiry proceeding. 

The Courts have been said to be concerne d not so much 
w pj] the q uestion of who institutes a lunacy proceeding as 
with tke.JiUfiStioji.fon.tke best mterc&tsvo£ .the* 
alleged lunatic. - - 

In re K alt man . 38, N. V. S. 2d, 622. 

Ac d v. Robinson, 181 Okla, 507, 74 P. (2d) 1156 (Writ 
of certiorari denied in 304 U. S. 550, 82 L. ed. 1522, 
58 S. Ct. 1054, and rehearing denied in 305 IT. S. 
669, 83 L. ed. 434, 59 S. Ct. 58). 

n. 

The action of the lower court was proper in accordance 
with the requirements of Title 21 of the Statute and the 
court properly overruled the motions to quash and for a 
directed verdict and in arrest of judgment, etc. 

The action of the Court in overruling the motion to quash 
the petition was proper as the petition sets forth all the 
essential facts necessary under the statute, Title 21, Section 
310 of the Code of Laws for the District of Columbia (1940 
Ed.). (Appellant’s App. 1, 2). The affidavi ts attached to 
the petition (Appellant’s App. 3, 4) st ated the essential 
facts n ecessary to inform the authorities as to the mental 
conSition of appellant and also showed that th^y were com - 
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pellant’s brief (page 10) that there was no prohibition on 
Dr. Marland making the affidavit. Dr. Marla nd did not sit 
as a member of the Commission on 
hearing of the insta nt ease. (Appellant’s App. 10). 

’ike statute does not provide that when an inquiry is to 
be had as to the mental condition of a person avid when a 
Committee of the estate is to be appointed that affidavits of 
two physicians be attached, therefore, while the affidavits 
were in proper form it would make no difference if they 
were not as they would be mere surplusa ge as counsel for 
the appellant has cited Title ScSecnon 1 ?!!, District of Co¬ 
lumbia Code (1940 Ed.) w hich Section deals with issuance 
of attac hm ent and dete ntion of a p erson. 

No claim is made that tbe appellanF was of sound mind 
at the time of the hearing before the Commission on Mental 
Health, nor that the Commission acted improperly or that 
opportunity was not afforded the appellant or her witnesses 
to be present. Therefore, it must be assumed that tbe prn - 
epedinor was rrynilnr, in all respects, b ut the appellant can- 
not claim any prejudice as she l ater had a jury trial after 
due compliahce wnfKff£je7sTatntn ags f 
whilejegular in all respects asexe. maoL^ 

The action of the Court in overruling appellant’s motion 
for directed verdict, arrest of judgment and for a new 
trial and for judgment notwithstanding the verdict was 
proper as the objections made were without foundation and 
the Court considered in making its rulings the law in the 
case and had in mind the interests and welfare of the ap- 
pellant.. In the case of Cook v. Dougherty, H HI, hi 1. 12cl, 
839, 59 App. D. C. 39, the Court held that the regularity of 
the proceedings should be presumed. 
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m. 

The Court did not err in denying- appellant’s requested 
instructions and did not err in its instructions to the jury. 

Appellant’s requested Instruction No. 1 (Appellant’s 
App. 11) was not applicable to the case as it refers to a 
situation where the alleged insane person is to bo^^ECr^,. 
hended and d e taine d. In the present case the appe llant ap¬ 
peared vo luntari ly for examination and due to the nature 
of her mental condition detentioujiuiS-Jltttwftfififi^sary nor 
was it one of the issues in the case. 

Appellant’s Requested Instruction No. 2 (Appellant’s 
App. 11) was obviously inco mplete an d mis le ading and does 
not cover the issues. 

Appellant’s requested Instruction No. 3 (Appellant’s 
App. 12) has no application to the case, but deals solely 
with liabilities —of relative s for cosjtg of. .maintenance, and 
treatment of an insane person to the District of Columbia. 

Appellailt^’Rt , rrBG , !?fl , ll T '^W5truction No. 4 (Appellant’s 
App. 12) is incomplete and does not sufficiently advise the 
jury as to the meaning of the word s ane or insan e. This 
instruction was, however, covered in the charge by the pre¬ 
siding Judge. 

Appellant’s Requested Instruction No. 5 (Appellant’s 
App. 12) with the necessary enlargements was covered by 
the charge to the jury. 

A reading of the Court’s charge to the jury in its entirety 
and not extracted portions shows clearly that the issues 
were fully covered and the jury could intelligently apply 
the testimonv of the medical and lav witnesses to the charge 
(Appellant’s App. 27 to 34). 

It has been uniformly held by the decisions of this Court 
that it is not error in failingJn- give - nn £X&c.t., p.ba 
quested if the Coiirt. covers the issues in his charge in the 
jury. ... 

The Federal Rule and that followed in this jurisdiction is 
that the refusal to grant a particular instruction is not 


r* 
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ground for reversal wher e, the charge giv en, although in a 
morejjeneral form, fully informs th e jury as to"the law. 
This has been so held where a requested instruction directed 
the attention of the jury to particular phases of the ques¬ 
tion to be decided whereas the charge dealt generally, but 
accurately, with the governing rules. The question is 
whether the point is substantially embraced in the charge. 
No prejudice could have been possibly suffered by the ap¬ 
pellant. 

Capital Travail Co. v. Lyov , 57 App. D. C. 396, 24 F. 
2d 262. 

McCartney v. Holmquist , 70 App. D. C. 334, 106 F. 
2d 855,126 A. L. R. 375. 

Nortli western Mutual Life Insurance Co. v. Muskegon 
National Bank, 122 U. S. 501, 7 S'. Ct. 1221, 30 L. 
Ed. 1100. 

District National Bank v. Ma.iatico , 61 App. D. C. 242, 
60 F. 2d 1078. 


IV. 

The action of the Court in confirming the verdict of the 
jury and appointment of a Committee was correct and no 
constitutional rights of appellant were violated. 


The Commission on Mental Health made its report and 
recommendation after examination of the appellant and 
after consideration of the testimony, both medical and lay 
witnesses, that the appellant was of unsound mind and that 
a committee be appointed for her property. All present at 
the hearing recognized the appellant’s mental condition and 
her inability to manage her own affairs and the necessity 
for appointment of a committee to administer her funds 
and property for her use and benefit (Appellant’s App. 8, 9). 

Thereafter a jury trial was duly held, which jury after 
considering the testimony of medical and lay witnesses, re- 


t urned a verdict that appellant was of unsound min d (Ap- 
pellant’s App. 13). The jury trial amou nted to a trial de 
jiovo a nd any ques tions concerning or arising out of the 
hearing before the Mental Commission became moot. 
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After the verdict Was returned the presiding judge had 
the option of confirming or not the verdict. He being fa¬ 
miliar with the testimony and observing the appellant con¬ 
firmed the verdict (Appellant’s App. 13). 

Acting on the verdict of unsoundness of mind and the 
petition and after due requirements of law and notice to 
relatives appointed a committee (Appellant’s App. 18). 

The appellant being of unsound mind and having prop¬ 
erty, including real estate, and having gi ven powers of at - 
tornev and a deed to one house to a vpung woman (Appel- 
lcmt*r'App. Dl, 32) the Court appointed a disinterested 
party to the proceedings, a member of the District of 
Columbia Bar, Committee. (Appellant’s App. 18, 19) Title 
21, Par. 301 and Par. 307, District of Columbia Code (1940 
Ed.) Cooper v. Burton . 127 F. 2d, 741, 75 U. S. App. D. C. 
298. 

The case mentioned by counsel for the appellant in his 
brief page 15 (Appellant’s App. 22, 23) has_n o applica tion 
as in that case there was no lunacy inquiry and no adjudi¬ 
cation of unsoundness of mind, consequently no authority 
for the appointment of a trustee. 

Concerning due process of law in insanity hearing, in 
Simmon v. Craft (190) 182 U. S. 427, 45 L. ed 1165, 21 S. 
Ct. 836, the Court said: ‘‘The due process clause of the 
Fourteenth Amendment does not necessitate that the pro¬ 
ceedings in a State Court should be by a particular mode, 
but only that there shall be a regular cqur^pf^pjd^^diB^s 
in which notice is given of the claims asserted and an op- 
portunitv afforded to defend against it.” 

A short record on appeal was submitted because counsel 
for appellant raised only ths technical procedural questions. 

In the case of Cook v. Dougherty et al, 32 F. 2d 839, 59 
App. D. C. 39, this Court held that the regu larity of the pro- 
ceedings gV|f >1 ' l1rl hg-pr^<5nmpd as well also that it should be 
presumed that the evidence adduced at the trial was suffi¬ 
cient to support the verdict and judgment in a lunacy pro¬ 
ceeding when not brought to the attention of this Court. 
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The appointment of a guardian for a mental incompetent 
results in making the incompetent a ward of the Court an d 
in placing his estate in custodia legis but it does not deprive 
the ward of his property or create an adverse relationship. 

Barclay-Westmoreland Trust Co. v. Dollars Savings 
Bank, 12 A. 2d 586, 338 Pa. 421. 

Walker v. Graves, 125 S. W. 2d. 154, 174 Tenn. 336. 

CONCLUSION. 

In conclusion, it is respectfully submitted that on the 
facts and basis of the record in this case the proceedings 
and judgment below were proper and no substantial ques¬ 
tions of law are raised and that the judgment of the District 
Court should be affirmed as should the proceedings be dis¬ 
turbed the aged and incompetent appellant would be unpro¬ 
tected and at the mercy of unscrupulous persons to her 
prejudice. 


Respectfully submitted, 

Ralph A. Ctjsick, 
Attorney for Appellee. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 8971 


ELIZA S. DUVALL, Appellant, 
vs. 

MARIE HUMPHREY, Appellee 


APPELLANT’S REPLY BRIEF 


Appellee has cited no case that would justify this court 
in sustaining the action of the court below. None of the 
cases cited by Appellee hold that when the procedure pre¬ 
scribed by a statute, as in the instant case, is not complied 
with, as is so obvious here, that the court should place its 
stamp of approval on such action. Further, no case has 
been cited by Appellee containing the statute in question. 

This Reply Brief will deal with the cases cited by Appel¬ 
lee under the subdivisions of Appellee’s Brief indicated 
below. 

I 

The case of In Re Kaltnian N. T. S. (2d) 622 held that in 
New York State an application for a writ de Lunatico 
Inquirendo may be presented by anyone. Granting that 
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this may be the rule of law in New York, such rule is not 
found in either the words or intent of the controlling Dis¬ 
trict of Columbia statute. 

The case of Ned v. Robinson, 1S1 Okla. 507, cited by Appel¬ 
lee, was one in which innocent persons had dealt with the 
incompetent over a period of some five years, which con¬ 
dition does not prevail here. 

In that case, the court stated: 

“Where there is no question but that the ward was 
in fact incompetent when the appointment (of Com¬ 
mittee) was made and has so remained, should we 
declare the whole proceedings null and void and thereby 
reach back and nullify every act of the Guardian dur¬ 
ing the intervening five years, thus damaging those 
innocent persons who may have dealt with him merely 
because he was not such a close friend of the ward as 
the plaintiff in error would construe the law to demand? 
The law does not require any such drastic result.” 

The statute here clearly shows a strong protective inter¬ 
est in the welfare of an alleged incompetent by listing in 
preferential order those who may file such a Writ, beginning 
with the highest degree of relationship and descending bit 
by bit from desiring an intimate family relationship to the 
less desirable one of a mere friend, acquaintance or public 
officer. Appellant further submits to the Court that when, 
as in the instant case, both the actual brother and sister of 
the appellant were easily available and accessible and were 
by the nature of their relationship the most interested par¬ 
ties, either or both of them were the only persons permitted 
by statute to institute this proceeding. This is not a case 
where Mrs. Duvall was likely to be dangerous to either her¬ 
self or others, as the court found her harmless (App. 13). 
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n 

The court below admitted: 

“There was not a literal compliance with the statute 
as to the affidavits” (App. 24). 

This admission by the lower court clearly shows the court 
itself was aware of the fact that the requirements of the 
statute were not met. 

The appellee cites a case which has no bearing on this 
point in an effort to somehow substantiate and sustain his 
argument. In the cited case of Cook v. Dougherty , et al., 32 
F. (2d) S39, referred to on pages 5 and S of the Appellee’s 
Brief, there was never any appeal filed from the order of 
commitment as in the instant case. In that case the lower 
court was asked merely by petition to vacate and set aside 
its own judgment rendered after the verdict of a jury, with¬ 
out an appeal being taken from the jury’s verdict. In that 
case the court said: 

“This appeal is from an order of the Supreme Court 
of the District of Columbia overruling the petition of 
the appellant to vacate and set aside the verdict of the 
jury of inquisition and the order of the court concern¬ 
ing the same entered on the 2Sth day of March, 1924, 
in which appellant was adjudged to be of unsound mind 
and committed to Saint Elizabeth’s Hospital for the 
Insane. 

The proceeding amounts to a collateral attack upon 
the judgment, and invokes the jurisdiction of the court 
to vacate and set aside the judgment confirming the 
verdict of the jury without bringing to the attention of 
the court the evidence adduced at the trial on which the 
verdict was based. In the absence of the evidence, it 
will be presumed that it was sufficient to support the 
verdict of the jury and the judgment entered thereon. 
The learned trial justice, disposing of the case, said: 
The court is of opinion that the regularity of the pro¬ 
ceedings should be presumed; as well, also, that it 
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should be presumed that there was testimony in the 
case tending to support the jurisdictional averments 
found in the petition for the writ de lunatico to the 
effect that the respondent, in addition to being of un¬ 
sound mind, had tendencies dangerous either to her¬ 
self or others: and, a fortiori, should such presumption 
be indulged in as against a collateral attack subse¬ 
quently made.” 

In the instant case this court has before it all of the record 
from the court below that is necessary to decide the points 
raised in this appeal, which is directed to the gross errors 
of law committed by the court below and is not directed to 
the weight and sufficiency of the evidence. The case of 
Cook v. Dougherty does not excuse the court below from its 
obligation to follow the statute which, by its own admission, 
it did not do. 

Ill 

Appellee relies upon the well recognized rule that where 
the charge given fully informs the jury of the law, it is not 
error to refuse to grant requested instructions to the same 
effect, and cites the cases of: 

Capital Transit Co. v. Lyon, 57 App. D. C. 396, 24 F. 
(2d) 262; 

McCartney v. Eolmquist , 70 App. D. C. 334, 106 F. 
(2d) 855,126 A. L. R. 375; 

Northwestern Mutual Life Insurance Co. v. Muskegon 
National Bank, 122 U. S. 501, 7 S. Ct. 1221, 30 L. Ed. 
1100; 

District National Bank v. Maiatico, 61 App. D. C. 242, 
60 F. (2d) 1078. 

in support of this general proposition of law. Of course, 
these cases are not in point because at no place in the court’s 
charge did he cover the instructions requested by Appellant 
as will be seen from a reading of the charge. 
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IV 

This court in the case of Cooper v. Burton, 75 U. S. App. 
D. C. 298, 127 F. (2d) 741, cited by Appellee, held in effect 
that absent statutory authority to perfect service in a case 
of this character by publication, the order of publication 
improvidently granted should be vacated and the petition 
dismissed. In that case this court recognized that statutory 
authority was necessary before action could tye taken. The \ 
court below, however, in the instant case not only refused 
to follow the statute but acted in defiance of it after the pro¬ 
visions of the statute were called to the court ’s attention. 

The action of the court below violates those rights which 
have been firmly entrenched in our system of government 
by the “due process” clause of the Constitution, U. S. C. A. 
Const. Amend. 5 providing “no person shall be deprived of 
his life, liberty, or property without due process of law.” 
As was indicated in opinion of one of the Attorney Generals 
of the United States quoted (in footnote 6, page 89) by this 
court in the case of llines v. United States, 105 F. (2d) 85: 

‘ ‘ This means, and has always been held to mean, that 
the right of a citizen to his property, as well as his life 
or liberty, could be taken away only upon an open, pub¬ 
lic, and fair trial before a judicial tribunal, according 
to the forms prescribed by the law of the land for the 
investigation of such subjects.” (Italics supplied.) 

The form of procedure prescribed by Congress for cases 
of this character in the District of Columbia were not fol¬ 
lowed and Appellant has been deprived of her liberty and 
the right to use her property without due process of law. 

Respectfully submitted, 

Warren E. Miller, 
Attorney for Appellant. 
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